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feature linking the broccoli plant species appears to be heat tolerance. Applicants agree with this 
assertion by the Examiner, in part. 

The Examiner farther asserts that a heat tolerant broccoli plant is obvious or anticipated 
over any of Yang, et al. s Heather, et al or DuFault, et al,and therefore does not constitute a 
special technical feature as defined by PCT Rule 13.2 because it docs not define a contribution 
over the prior art. 

Applicants disagree with the Examiner's description of Heather, et al., Dufault, et al., and 
Yang, et al. Applicants respectfully assert that the technical feature linking the claims is not 
simply heat tolerant broccoli. The claims are directed to cnmmsr^aiiy acceptable heat tolerant 
broccoli. None of the cited references anticipate or render obvious the pending claims directed 
to commercially acceptable heat tolerant broccoli. As such, the technical feature linking the 
pending claims does constitute a special technical feature as defined by PCT Rule 13.2. 

In the event that the restriction requirement is maintained despite the above discussion, 
Applicants elect M7007 with traverse for the reasons presented above. All of the pending claims 
(54-80) read on the elected species. 

Applicant requests exarmnation of the elected subject matter on the merits. 

In the unlikely event that the transmittal letter is separated from this document and the 
Patent Office determines that an extension and/or other relief is required, applicant petitions for 
any required relief including extensions of time and authorizes the Assistant Commissioner to 
charge the cost of such petitions and/or other fees due in connection with the filing of this 
document to Deposit Account No. 03-1952 referencing docket no. 500852000101 . However, 
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the Assistant Commissioner is not authorized to charge the cost of the issue fee to the Deposit 
Account. 

Respectfully submitted, 

Dated: October 24, 2002 By. ^/J^^M^^mA 

Michael R. Ward " 

Registration No. (38,651) 

Morrison & Foersterup 
425 Market Street 

San Francisco, California 94105-2482 
Telephone: (415)268-6237 
Facsimile: (415)268-7522 



sf-1390027 
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Preparer of this slip has confirmed that facsimile number given is correct: 8693/MRW1 



This facsimile contains confidential information which may also he privileged. Unless you are the addressee (or 
authorized to receive for the addressee), you may not copy, use, or distribute it If you have received it in error, 
please advise Morrison & Foerster LLP immediately by telephone or facsimile and return it promptly by mail. 
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